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All you need to know about the Corporate Insolvency 

and Governance Act and what it means for the 

Construction Industry 

On the 26 June 2020 the Corporate Insolvency and Governance Act 2020 

(“the Act”) came into effect.  Rarely has an act come into force at such speed.  

This is in no small part due to Covid-19.  

It is important to think through some of the implications of the effect of the Act for the construction industry.  It might 

have some surprising results.   

The Act includes a section dealing with termination.  This section also deals with the supply of goods or services.  In 

both cases the Act applies where a company receiving goods or services becomes insolvent.  These provisions are 

extremely wide reaching.  The Act also includes, among other things, two new events of insolvency – a) a moratorium 

which gives a company effectively a payment holiday in respect of debts incurred before the moratorium came into 

force; and b) a new form of restructuring arrangement.  The moratorium is particularly important in relation to how the 

termination and supply provisions may work. 

The effect of the Act on the construction industry needs to be carefully considered. 

Take the situation where an Employer and a Contractor company have entered into a JCT Design and Build 2016 (or 

say a NEC3 or 4 ECC form of contract) for the construction of a block of flats and the Contractor has appointed a 

number of Sub-Contractors and Sub-Consultants. The Contractor then becomes insolvent.  What happens? 
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The Employer 

Well, so far as the Employer is concerned: 

1 The termination provisions of the Act do not apply because they only relate to the insolvency of a company 

receiving goods or services….and it is the Employer who is receiving the goods and services under our 

scenario and the Employer is not insolvent.  The insolvent Contractor is not receiving goods or services. 

2 However that is not the end of the story, under JCT the Employer can only terminate for insolvency as set out 

at clause 8.1 of the JCT contract conditions.  Clause 8.1.1 does not appear to include the new moratorium 

which has been introduced by the Act.  Nor is the moratorium covered by the catch all at 8.1.4.1 “he enters 

into an arrangement, compromise or composition in satisfaction of his debts”.  The moratorium simply talks 

about a payment holiday not an arrangement in satisfaction of debts.  So if the Contractor enters into a 

moratorium the Employer has no contractual right to terminate for insolvency.  The moratorium can initially be 

for 20 working days but that can be extended by a further 20 working days, without creditor consent (and up to 

a year with creditor consent).  If an Employer wants to terminate during the moratorium then it will have to look 

at its other contractual termination rights unrelated to insolvency to see if any of them apply.  That is almost 

certain to involve more evidence gathering than would be required in relation to an insolvency termination and 

is generally likely to take more time to implement.  A similar situation applies to NEC3 and 4.  The grounds for 

termination at clause 91.1 do not appear to cover the moratorium situation.  It does not fall within the 

insolvency provisions at R5-R9, nor does it fall within R10 – when the Contractor has made an arrangement 

with its creditors.  

The Contractor 

Turning it on its head, what is the position, if instead of the Contractor becoming insolvent, it is the Employer who 

becomes insolvent?  This is more complicated. 

1 In this case, the Act will apply because the Employer is the insolvent party and it is receiving goods or 

services. 

2 The relevant provisions of the Act are twofold: 

2.1 the effect on the Contractor’s right to terminate the contract with the Employer; and 

2.2 the Contractor’s position in terms of continuing to supply the Employer with goods or services. 

3 Unless the provisions at paragraph 5 below apply then the Contractor will not be able to: 

3.1 Rely on any contractual right to terminate its contract with the Employer  for the Employer’s 

insolvency (or if it enters into a moratorium), so if the contract says that the Contractor can terminate 

on the Employer’s insolvency, that clause will not apply and if  the contract  provides that it 

automatically terminates on insolvency that will not apply either.   



 

  

   

2020.07.02 the corporate insolvency and 

governance act and the construction industry 

(1) 

3 www.mills-reeve.com 

 

3.2 Rely on any other contractual ground(s) for termination, if those ground(s) existed before the 

Employer entered into a moratorium or became insolvent1.  So the Contractor needs to keep a careful 

eye on the Employer if it thinks they might be in financial trouble and consider exercising any right to 

terminate earlier than it might otherwise do.  

4 Linked with this is the position in relation to supplying goods or services to the Employer: 

4.1 The Contractor cannot refuse to continue to supply the Employer after the Employer enters into a 

moratorium or becomes insolvent solely because it has entered into the moratorium or become 

insolvent.  Bear in mind that the Employer and Contractor are still subject to the contract because 

(unless there are other post termination reasons) the Contractor cannot terminate. 

4.2 Nor under the Act can the Contractor make it a condition of supply to the insolvent Employer that it is 

first paid for goods or services that it provided to the Employer before the Employer entered into a 

moratorium or became insolvent.  With regard to goods or services supplied after the moratorium or 

insolvency, the position is different and there is a much better chance of being paid. 

5 These provisions apply unless: 

5.1 The Employer agrees (if it is subject to a moratorium);or 

5.2 An administrator or liquidator agrees that the contract can be terminated; or 

5.3 A  court determines that it will cause hardship to the Contractor 2 3; or 

5.4 A limited set of circumstances apply including that the contract is a public private partnership; or 

5.5 The Contractor is exempt. 

6 The exemptions currently only apply where the insolvent party entered into insolvency between 26 June and 

30 September 2020 and where the Contractor meets4 at least 2 of the 3 conditions below: 

6.1 Turnover is not more than £10.2 million. 

6.2 The balance sheet is not more than £5.1 million. 

                                                      

1 Although there is no provision for a Contractor to terminate at will under JCT DB 2016 or NEC3 or 4, it is an interesting point as to whether a right 

to terminate at will survives the Act. 

2 Which will require the Contractor to incur the cost of a court application 

3 Hardship is not defined. The Government has indicated it would cover the position where it put the contractor itself at financial risk but it is not 
clear, what if anything else, would be deemed to be hardship 

4 There are different requirements if the Contractor is in its first year of trading 
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6.3 They do not have more than 50 employees. 

7 It is worth noting that any rights of suspension that the Contractor might have do not appear to be covered by 

the Act so if the Contractor has a right to suspend, in accordance with the requirements of section 112 of the 

Housing Grants Construction and Regeneration Act (as amended) it may want to consider doing so. 

Sub-Contractors and Sub-Consultants 

So far as Sub-Contractor or Sub-Consultants are concerned, regardless of the form of contract they have entered into 

with the Contractor, their position, where the Contractor enters into a moratorium or becomes insolvent will be similar 

to the Contractor’s position where the Employer becomes insolvent subject to one important point. If they have a right 

to terminate at will, they may still be able to exercise that.  The Act is not clear whether such right survives the 

insolvency of the Contractor. 

 

Conclusion 

This Act has introduced far-reaching changes for the construction industry. Where a party in the contractual chain 

enters into a moratorium or becomes insolvent, the consequences may well not be the same as they were before 26 

June 2020.   
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